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  INTRODUCTION

  Enhancing Productivity on Your Job is written for you if you are currently
employed or looking for a job, and have a disability.  Should problems related to your
disability affect your job performance, you will need to identify job modifications--called
"accommodations" in legal language--that will enable you to continue doing your job.  The
best argument for changing the way you do your job and/or the equipment you need to do
it is to show that these accommodations will help you maintain your productivity level or
become an even more productive employee.

Because everyone wins when employees maintain and enhance their productivity,
we stress the importance of a "win-win" collaborative approach in discussing job
accommodations with your employer. The "win-win” approach is much more likely to
produce cooperative solutions to your on-the job needs than is a legal procedure. It is also
more likely encourage a positive long-term working relationship with your employer.

Although we highly recommend this approach, we recognize that some employers
may not respond to your needs for an accommodation review or for a satisfactory
accommodation. We also recognize the risks involved in disclosing that you have a
disability, which you must do to request an accommodation. Therefore, you first need to
know your legal rights under the Americans with Disabilities Act (ADA).

BEFORE YOU BEGIN:
KNOW YOUR RIGHTS

Because it is an informal, collaborative process, the "win-win" approach does not require
any legal assertion of your rights. It is essential, however, that you know your rights,
responsibilities, and potential risks before beginning this process. These facts about the
employment provisions of the ADA will help you participate as a knowledgeable and
confident "win-win" strategist.



WHAT IS THE ADA ALL ABOUT?

The ADA provides civil rights protection for people with disabilities in areas that are
parallel to those established by the federal government on behalf of women or minorities.
One of the key provisions is Title I, the employment section, which requires employers
to discuss your needs for on-the job accommodations and to help you secure "reasonable
accommodations".

You are covered by Title I of the ADA if
(a) You have a disability,
(b) You meet the employer's requirements for a job, and
(c) You have the capabilities to perform the essential functions of your current job or a
job for which you wish to apply.

EMPLOYERS AND THE ADA

Apart from employers with fewer than 15 employees, the federal government, Native
American tribes, and tax-exempt private membership clubs, all employers must comply
with Title I of the ADA. Sections 501-504 of the Rehabilitation Act of 1973 prevent the
federal government, federal contractors, and any programs receiving federal funds from
discriminating against people with disabilities.

WHAT DOES THE ADA PROHIBIT?

Simply put, the ADA prohibits discrimination in employment against otherwise qualified
people with disabilities. Here are some key definitions you should know:

Disability: Physical or mental impairment that substantially limits one or more major life
activities such as walking, seeing, hearing, speaking, learning, or working.

Qualified: A person who satisfies the primary qualifications for a position and who can
perform the essential functions of the job, with or without reasonable accommodations.

Essential Functions: Primary job duties, as opposed to marginal duties, that the person
must be capable of performing, with or without reasonable accommodations. Essential
functions may be established by a job analysis and recorded in the job description given
to all prospective employees.



WHY THE ADA?

You should be judged on your ability to do the job, not on stereotypes about a certain
diagnosis or on fears about a certain disability. A disability may cause changes in your
capacities over time, but there are ways to adjust for many of those changes.
Furthermore, you have the legal right to a reasonable accommodation. Employers who are
covered under Title I are required to consider and accommodate disability-related
limitations.  But these accommodations must be reasonable and not cause undue hardship
for the employer.
Two key phrases require more discussion: “Reasonable Accommodation” and “Undue
Hardship”.

WHAT IS A "REASONABLE ACCOMMODATION"?

An accommodation is a modification to the work environment or to the way an essential
job function is performed. The purpose of the accommodation is to allow an otherwise
qualified person to enter or to continue in employment by removing or reducing
significant disability-related work limitations.

Significant work limitations occur when problems related to your disability interfere with
your abilities. For example, you may find that your workstation is located too far from
other areas in which you are required to work. Physical barriers such as flights of stairs or
slippery floor coverings may impede your movement about the workplace. You may have
problems with the equipment you must operate or the conditions under which you must
operate it; for example, noise or vibration levels, temperature variations, or fumes that
bother you. You may also have difficulty communicating with co-workers or clients of
your company. Perhaps you need extra time to complete job tasks or a distraction free
environment.  Finally, you may have problems working for extended periods of time or at
certain times of the day.  All of these are examples of significant work limitations.

The ADA describes several remedies for on-the-job barriers. They are:

_ Restructuring of Existing Facilities

_ Restructuring of the Job

_ Modification of Work Schedules

_ Reassignment to Another Position

_ Modification of Equipment



_ Installation of New Equipment

_ Provision of Qualified Readers or Interpreters

Here are some sample accommodations:
*Providing a drafting table, page-turner, and pressure sensitive tape recorder for a person
who is paralyzed.
*Changing a desk layout from the left to the right side for a person with a shoulder injury.
*Supplying a telephone amplifier for a person who is hard of hearing.
*Supplying a special chair for a person with a back injury to alleviate pain.
*Using an articulating keyboard tray to alleviate the strain of repetitive motion syndrome
for a person with carpel tunnel syndrome.
*Moving a person with Attention Deficit Disorder to an office with a door so that they
can have a distraction free environment.
*Requesting that all employees use black ink in written communication to a coworker
with a visual impairment.

You may request a meeting with your employer to develop solutions similar to those we
have described, but, as the word "reasonable" implies, an accommodation option cannot
constitute an undue hardship for the employer.

WHAT DOES "UNDUE HARDSHIP" MEAN?

"Undue hardship" refers to an accommodation that would be unduly costly, extensive, or
disruptive. For example, does the accommodation cost more than alternatives that are
equally effective in removing work limitations? Does it require extensive renovations that
will disrupt the business? Will it affect other employees or customers in a negative way?
If the answers are yes, an employer is not required to provide the requested
accommodation.

Undue hardship is decided on a case-by-case basis.  Factors influencing whether a
modification is considered an undue hardship on the employer include the size of the
business and the availability of resources to reduce the net cost of the accommodation to
the employer.  An undue hardship for one business may not be an undue hardship for
another.  Don't limit your range of options by deciding in advance that a certain solution
constitutes an undue hardship for your employer.  The "win-win" approach will help you
to explore a range of options with your employer.



PLANNING YOUR APPROACH

Now that you understand the ADA's key employment provisions and your civil rights
under them, the next step involves discussing your on-the-job needs with your employer.
We believe that an informal and friendly dialogue between you and your employer
without mentioning the ADA is the best way to start.

But before you say anything to an employer, you should do some homework.  Analyze
the problems you are having.  Generate a written list of accommodations and then analyze
it carefully.  Would any of these accommodations increase your productivity?  Explore
each accommodation in terms of its effectiveness for you.  Then, consider it from your
employer's standpoint.  Would it be cost-effective?  Does it alter the nature of the
business?  Now, write your list a second time, putting the best suggestions first.  If you
have trouble getting started with this list, contact the Job Accommodation Network at
1-800-526-7234 for assistance.

Next, identify the appropriate person with whom you should meet. You may feel most
comfortable speaking with your supervisor, but company policy may require that you
discuss these issues with someone in the personnel or human resources department. Some
employers insist on a written communication. Find out what is required.

You now know to whom you will speak and, after reading the sections to follow, you will
know the points you should cover.  However, most people find it difficult to discuss
their disability with their employers. In effect, you are informing your employer that you
are no longer able to do your job without accommodations.  Rehearse your presentation
with a friend or advisor so that you have the best possible chance for success.  Remember
to stress the experience you have gained as an employee of the business.  Employers do
not want to lose experienced and loyal workers. Replacing an experienced employee costs
time and money, and it always involves an element of risk for an employer.
DISCUSSING THE REQUEST WITH YOUR EMPLOYER

Here are some tips on preparing for your meeting:

1. Dress in work-appropriate clothes. Wear what you would normally wear to work.

2. Arrive on time.

3. Thank your employer for meeting with you, then begin by introducing the purpose of
the meeting.

4. Use appropriate body language.  Maintain eye contact during the conversation,
squarely face your employer, lean slightly forward, nod to indicate attention, and assume
a receptive facial expression.



5. Use appropriate verbal language.  Answer questions honestly and directly.  Use
nonadversarial terms: "I would like to explore with you...," "It makes sense for both of us
to...," and "Together, we could come up with...." Avoid saying "I want...," "I'm entitled
to...," or "You have to....”

6. Be positive.  Focus on ways that your enhanced productivity will benefit your
employer.  Don't dwell on the past, and don't react angrily to resistance.

The ADA clearly states that you should be involved in deciding what specific
accommodations your employer should implement.  The collaboration phase of the "win-
win" process involves you and your employer working together to identify the
accommodations that would benefit both of you.  As you follow these guidelines, keep in
mind the mutual benefit of effective on-the-job accommodations.

Remember, although the ADA requires that your employer provide a reasonable
accommodation, the employer does not have to provide the most reasonable one from
your point of view.  It is important to be willing to compromise.

1. Give your employer a copy of the list you generated at home, with accommodations
ranked in order of your preference.  Ask your employer to rank them in order of his/her
preference, as a way to start the process.

2. Compare the two lists.  If you and your employer do not agree, point out again the
mutual benefits of the accommodation you prefer.  Attempt to convince your employer
that your idea is the right one, rather than pointing out that the employer is wrong.

3. Be prepared to negotiate an agreement.  You can negotiate from a position of strength
by keeping in mind your ADA protections.  Do not state your right to appeal your
employer's decision, but remember that it does exist.

4. Closing the meeting:  If you reach an agreement, be sure to discuss follow-up
procedures and agree on a timetable for action.  If your employer proposes an
unreasonable compromise, ask for time to think it over. If you cannot agree, suggest that
you both think about it some more. In both of these cases, schedule another meeting
within 10 days.



IMPLEMENTING REASONABLE ACCOMMODATIONS

In most cases, you and your employer will identify a mutually acceptable accommodation
plan.  Because your needs or your job duties may change, you must monitor the
effectiveness of your on-the-job accommodations and communicate frequently with your
employer.  Here are a few other points to remember:

1. Take some time to become familiar with your accommodation.  If the accommodation
involves technology, ask for appropriate training.

2. Be aware of changes in your medical condition and how those changes might be
addressed through the "win-win" process.  Remember, the ADA does not limit the
number or types of accommodations that can be provided.  You may need to ask for one
again, later on.

3. Keep your employer informed about your condition, how your accommodations work,
and your general job performance. Your employer will appreciate updates on your
progress, and you both will enjoy the benefits of a good working relationship.

BUT, WHAT IF...?

If the collaborative "win-win" strategy does not result in acceptable solutions to your
needs, if you see signs of discriminatory conduct on the employer's part, or if you believe
that the accommodation your employer has chosen would not enable you to do your job,
you have legal recourse.

The ADA requires your employer to respond to your request in a timely manner.  If your
employer does not respond within 10 working days, make a follow-up telephone call or
personal contact to arrange a meeting.  If you cannot negotiate a satisfactory solution with
your employer, you have the right to appeal outcomes of the "win-win" approach.
Mention the ADA if, and only if, the collaborative process breaks down and your
employer is unwilling to participate any further.  You may choose to file a formal
complaint with the Equal Employment Opportunity Commission (EEOC).  You can find
this number in the telephone directory under the U.S. Government heading (see Equal
Employment Opportunity Commission).  You may also call 1-800-669-4000 (voice) or
1-800-669-6820 (TTY) for information on the EEOC.

Don't delay in making contact with the EEOC if you experience problems.  A charge of
discrimination must be filed with the EEOC within 180 days (or about six months) from
the time of the alleged discriminatory act.  You may want to secure the help of a
disability-rights advocate or attorney.



For more information on legal or advocacy help, contact your state or local bar
associations, state or local advocates for people with disabilities, and other voluntary
health agencies or client assistance projects in your area.  Don't assume legal help will be
too expensive for you without investigating the resources.

We hope that the "win-win" strategy will work for you. But, if it does not, you have
rights under the ADA. The EEOC, disability advocates, and attorneys are available to
help you protect your rights.

CONCLUSION

The "win-win" approach is designed to assist you in collaborating with your employer to
identify and implement solutions to your on-the-job needs. Mutually beneficial and cost-
effective steps for maintaining your productivity on the job are the ultimate goals. By
identifying your needs, understanding your legal rights under the ADA, and keeping in
mind cooperative negotiation strategies for discussing accommodations with your
employer, you have prepared yourself to be a confident and effective "win-win"
strategist.


